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75-02-04.1-04. Minimum support level.

Repealed effective January 1, 2018.

75-02-04.1-07. Imputing income based on earning capacity.

1. For purposes of this section:
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"Earnings" includes in-kind income and amounts received in lieu of actual earnings, such
as social security benefits, workers' compensation wage replacement benefits,
unemployment insurance benefits, veterans' benefits, and earned income tax credits; and

An obligor is "underemployed" if the obligor's gross income from earnings is significantly
less than this state's statewide average earnings for persons with similar work history
and occupational qualifications.

An obligor is presumed to be underemployed if the obligor's gross income from earnings is
less than_the greater of:

a.

Six-tenths of this state's statewide average earnings for persons with similar work history
and occupational qualifications; or

A monthly amount equal to one hundred sixty-seven times the federal hourly minimum
wage.

Except as provided in subsections 4, 5, 6, and 7;-89,—3406,—ard—44, gross income based on
earning capacity equal to the greatest of subdivisions a through c, less actual gross earnings,
must be imputed to an obligor who is unemployed or underemployed.

a.

A monthly amount equal to one hundred sixty-seven times the hourly federal minimum
wage.

An amount equal to six-tenths of this state's statewide average earnings for persons with
similar work history and occupational qualifications.

An amount equal to ninety percent of the obligor's greatest average gross monthly
earnings, in any twelve consecutive months included in the current calendar year and the
two previous calendar years before commencement of the proceeding before the court,
for which reliable evidence is provided.

Monthly gross income based on earning capacity may not be imputed iranameuntless-than
would-be-imputed-under subsection 3 if-the-ebligershows:

a.

The reasonable cost of child care equals or exceeds seventy percent of the income
which would otherwise be imputed where the care is for the obligor's child:

(1) For whom the obligor has primary residential responsibility;
(2) Who is under the age of feurteenthirteen; and

(3) For whom there is no other adult caretaker in the parent'sobligor's home available to
meet the child's needs during absence due to employment.

FheCurrent _medical records confirm the obligor suffers from a disability sufficient in
severity to reasonably preclude the obligor from gainful employment that produces
average monthly gross earnings equal to at least one hundred sixty-seven times the

hourly federal minimum wage-and-subdivision-b-of-subsection7doees-not-apply.

The unusual emotional or physical needs of a minor child of the obligor require the
obligor's presence in the home for a proportion of the time so great as to preclude the
obligor from gainful employment that produces average monthly gross earnings equal to
one hundred sixty-seven times the hourly federal minimum wage.

The obligor has average monthly gross earnings equal to or greater than one hundred

sixty-seven times the hourly federal minimum wage and is not underemployed.
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e. The obligor is under eighteen years of age or is under nineteen years of age and enrolled

in and attending high school.

f. The obligor is receiving:

(1)

Supplemental security income payments:

Social security disability payments;

(3)

Workers' compensation wage replacement benefits:

|
|
| (2)
|
|

(4)

Total and permanent disability benefits paid by the railroad retirement board:

(5)

Pension benefits, as defined in subsection 9. paid by the veterans benefits

(6)

administration; or

Disability compensation paid by the veterans benefits administration based on an

overall disability rating of one hundred percent.

g. It has been less than one hundred eighty days since the obligor was released from

incarceration under a sentence of at least one hundred eighty days.

h. The obligor is incarcerated under a sentence of one hundred eighty days or longer.

excluding credit for time served before sentencing.

\ —=6—1If an unemployed or underemployed obligor shows that employment opportunities, which
would provide earnings at least equal to the lesser of the amounts determined under
subdivision b or ¢ of subsection 3, are unavailable within one hundred miles [160.93
kilometers] of the obligor's actual place of residence, income must be imputed based on
earning capacity equal to the amount determined under subdivision a of subsection 3, less
actual gross earnings.
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If the obligor fails, upon reasonable request made in any proceeding to establish_or review a
child support obligation, to furnish reliable information concerning the obligor's gross income
from earnings, and if that information cannot be reasonably obtained from sources other than
the obligor, income must be imputed based on the greatest of:

a. A monthly amount equal to one hundred sixty-seven times the hourly federal minimum
wage.

b. An amount equal to one hundred percent of this state's statewide average earnings for
persons with similar work history and occupational qualifications.

c. An amount equal to niretyone hundred percent of the obligor's greatest average gross
monthly earnings, in any twelve consecutive months included in the current calendar
year and the two previous calendar years before commencement of the proceeding
before the court, for which reliable evidence is provided.
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Notwithstanding subsections 4, 5, and 6, ard——if an obligor makes a voluntary change in
employment resulting in reduction of income, monthly gross income equal to one hundred
percent of the obligor's greatest average monthly earnings, in any twelve consecutive months
included in the current calendar year and the two previous calendar years before
commencement of the proceeding before the court, for which reliable evidence is provided,
less actual monthly gross earnings, may be imputed without a showing that the obligor is
unemployed or underemployed. For purposes of this subsection, a voluntary change in
employment is a change made for the purpose of reducing the obligor's child support
obligation and may include becoming unemployed, taking into consideration the obligor's
standard of living, work history, education, literacy, health, age, criminal record, barriers to

employment, record of seeking employment, stated reason for change in employment, likely
employment status if the family before the court were intact, and any other relevant factors.
The burden of proof is on the obligor to show that the change in employment was not made
for the purpose of reducing the obligor's child support obligation.

Imputed income based on earning capacity is an example of gross income and is subject to
the deductions from gross income set forth in subsection 6 of section 75-02-04.1-01.

For purposes of paragraph 5 of subdivision f of subsection 4, "pension benefits" means only

needs-based payments made by the veterans benefits administration to war-time veterans

whose income is below a vearly limit set by Congress and who are age sixty-five or older or
have a total and permanent disability.

History: Effective February 1, 1991; amended effective January 1, 1995; August 1, 1999; August 1,
\ 2003; October 1, 2008; July 1, 2011; September 1, 2015; January 1, 2018.

General Authority: NDCC 50-06-16, 50-09-25

Law Implemented: NDCC 14-09-09.7, 50-09-02(16); 42 USC 667

75-02-04.1-10. Child support amount.

The amount of child support payable by the obligor is determined by the application of the following
schedule to the obligor's monthly net income and the number of children for whom support is being
sought in the matter before the court.

Obligor's Six or
Monthly Net One Two Three Four Five More
Income Child Children Children Children Children Children

400700 or less 440 470 200 220 240 260
200 28 34 40 44 48 52
300 42 54 60 66 2 8
400 56 68 80 88 96 104
500 82 400 H“7 130 143 455
600 408 134 455 172 489 207
700 134 163 192 244 236 258
800 160 195 229 256 283 309
900 186 226 267 298 329 361
1000 212 258 304 340 376 412
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3272
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3789
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3836
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4424
4435
4446
4456
4467
4478
4488
4499
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4520
4531
4542
4552
4563
4574
4584
4595
4605
4616
4627
4637
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4669
4680
4691
4701
4712
4723
4733
4744
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4765
4776
4787
4797
4808

4879
4890
4902
4913
4925
4936
4948
4959
4971
4982
4994
5005
5017
5029
5040
5052
5063
5075
5086
5098
5109
5121
5132
5144
5155
5167
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5190
5201
5213
5224
5236
5247
5259
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5282
5293

5287
5300
5314
5327
5340
5353
5366
5380
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5406
5419
5432
5446
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5472
5485
5498
5512
5525
5538
5551
5564
5577
5591
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5617
5630
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5670
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5696
5709
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5736
5749
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5713
5729
5744
5760
5775
5790
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5821
5837
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5883
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5960
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6191
6207
6222



23300
23400
23500
23600
23700
23800
23900
24000
24100
24200
24300
24400
24500
24600
24700
24800
24900
25000 or more

3341
3351
3361
3370
3380
3389
3399
3408
3417
3427
3436
3445
3455
3464
3473
3482
3491
3500

4090
4099
4109
4118
4127
4137
4146
4156
4165
4174
4184
4193
4203
4212
4222
4231
4240
4250

4819
4829
4840
4850
4861
4872
4882
4893
4904
4914
4925
4936
4946
4957
4968
4978
4989
5000

5305
5316
5328
5339
5351
5362
5374
5385
5397
5408
5420
5431
5443
5454
5466
5477
5489
5500

5775
5788
5802
5815
5828
5841
5854
5868
5881
5894
5907
5920
5934
5947
5960
5973
5986
6000

6238
6253
6268
6284
6299
6315
6330
6345
6361
6376
6392
6407
6423
6438
6453
6469
6484
6500

History: Effective February 1, 1991; amended effective January 1, 1995; August 1, 2003; July 1, 2011;

September 1, 2015; January 1, 2018.
General Authority: NDCC 50-06-16, 50-09-25
Law Implemented: NDCC 14-09-09.7, 50-09-02(16); 42 USC 667
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